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ISSUE BRIEF: 90-DAY FORECLOSURE PREVENTION REVISIT
March 1, 2012
SUMMARY

In 2009, Governor Granholm in her State of the State Address called for the legislature to pass the “Home Foreclosure Prevention Act,” Public Acts 29-31 of 2009. These laws revised Michigan’s “foreclosure by advertisement” process to develop a 90-day foreclosure prevention workout program to provide borrowers the opportunity to sit down with their lenders and discuss possible alternatives to home foreclosure. Under the program, the lending institution that holds the home mortgage in question is required to send a written notice to borrowers before foreclosing on a principal residence. If a borrower decides to work with the lender, the two parties have 90 days to participate in “pre-foreclosure” meetings in the effort to discuss alternative possible solutions. The goal was to encourage greater communication between borrowers and members of the mortgage industry. The MCUL & Affiliates supported the act because of the rise in foreclosures and because it had a two-year expiration date, set for July 5, 2011. 

In early 2011, Reps. Jeff Farrington (R-Utica), Peter Pettalia (R-Presque Isle) and Lisa Posthumus Lyons (R-Alto) introduced legislation to extend the 90-day foreclosure workout period for another year while permanently shortening the residential redemption period to three months. House Bills 4542-4544 would also allow lenders to foreclose immediately if the borrower failed to provide proper documentation in 15 business days, shorten the redemption period for non-agricultural used property over three acres, extend the timeframe for borrowers to contact the lender/servicer, and provide penalties for mortgage modification scammers.  In the Senate, Senate Bill 398 was introduced by Sen. Mike Green (R-Mayville) to simply extend the 90-day workout period for two years.  While the Foreclosure Taskforce, along with other consumer groups and the housing counselors, were opposed to HBs 4542-44 as introduced, the MCUL & Affiliates were opposed to SB 398 as introduced.  Our position was we would oppose merely extending the 90-day foreclosure workout period without any reforms and would rather allow the sunset to expire.  

EFFECT ON CREDIT UNIONS

Even though drastic steps were needed to assure that both lenders and borrowers communicated and worked toward reasonable mortgage loan modifications where circumstances supported such actions, foreclosures remain very expensive on the lender. The current process runs a minimum of 13 to 19 months during which time the borrower does not make payments on the mortgage. The lender pays the property taxes, the insurance on the house, attorney fees, publication costs, and all communication costs related to sending notices and attempting to contact the borrower. Once the lender takes possession, the process becomes even more expensive. With increasing frequency, struggling borrowers are damaging and trashing property prior to redemption by the lender (removing appliances, plumbing, lighting and other fixtures). Often foreclosed properties can only be sold to cash buyers as the damage left by the homeowner disqualifies the home for traditional financing. This inexcusable destruction of property affects lenders, neighborhoods and communities. Further depressing the sale amount, this issue is also negatively affecting tax revenues. Extending the sunset will only amplify these costs.

MCUL & AFFILIATES POSITION

Credit unions did not contribute to the surge in sub-prime mortgage loans that initially fueled the rise in foreclosures. They continue to communicate and work with their members early to avoid foreclosure and keep them in their homes and serve as a solid source of financial security for borrowers. At the point a decision to foreclose is made, workout options in most cases have already been ruled out. According to the FDIC and the NCUA as of October 2010, the proportion of Michigan credit union foreclosed real estate loans was almost four times lower than Michigan banks, given the same time period. 

While most credit unions already work with troubled borrowers to keep them in their homes, many people end up going back into foreclosure after the 90 day workout period is completed. Often times, the process requires borrowers to pay attention and timely respond to the mailing sent to them at the start of foreclosure. At this point many borrowers have already reluctantly "checked out" and have been avoiding mail and phone calls for months. If members do respond, often it is difficult to establish a workout because typically they need a source of income in order to qualify for a modification program. Plus, many borrowers that utilize this program are those interested in staying in the home for three more months without making any payments and only approximately 3% of foreclosed properties are redeemed.

The 90-day pre-foreclosure workout legislation was supposed to be a temporary fix and extending it will not slow down the foreclosure process. The MCUL & Affiliates had suggested to lawmakers that if the 90 day workout period law were to continue, a number of reforms should be included such as: 

· Shortening the redemption period in the event the 90-day delay continues in state law beyond the current sunset and borrowers affirmatively request the 90-days. However, if at the end of the 90-day pre-foreclosure workout period a modification can’t be reached, then 90 days would be taken off the backend instead of unnecessarily delaying it further. This would allow lenders and borrowers to continue the much needed pre-foreclosure communication in an effort to attempt to modify a mortgage and provide much-needed cost relief for lenders, help lenders more efficiently carry out necessary foreclosures, and loosen up capital so credit unions can continue to lend. Michigan has one of the longest redemption periods in the nation and twenty five other states do not have a foreclosure redemption period.  

· Including property destruction protections, such as making damage to property during the foreclosure process a felony, requiring the person in possession to “protect” the property from damages, and if there is willful destruction of property then the redemption period should be eliminated. If the borrower notifies the lender of their intentions to abandon of property, then the borrower could be immune from the felony.  

· Allowing a lender to immediately foreclose if a borrower fails to provide required documents within 15 days.

· Shortening the one year redemption period for non-agricultural use homesteads over three acres to six months.

· If the 90-day delay continues in law and an accompanying shortening of the redemption period by 90 days can’t be reached (for those instances where a borrower won’t qualify for a modification at the end of that process), then we suggest exempting financial institutions from the 90-day workout period if they follow certain practices, such as contacting the borrower a certain amount of times prior to the 90-days or if they comply with the new Fannie/Freddie pre-foreclosure requirements. Since many community-based lenders are already communicating with their borrowers long before the 90-day delay would kick in, it would be fair to recognize this practice and allow those financial institutions to be exempted from the foreclosure delay if they have pro-active pre-foreclosure communication policies in place.     

The MCUL & Affiliates encourage lawmakers to strike a balance between homeowners’ interests and the financial risks borne by lenders, especially depository institutions, given the very challenging economic climate. 

STATUS 

Senate Bill 398 was signed into law becoming Public Act 72 of 2011. Under the original language, the 90-day foreclosure workout period would have been extended for two years, but the bill that became law only extended it for six months. This allowed the current 90-day workout period to continue for an additional shortened period of time while lawmakers considered seeking proactive changes to the foreclosure process prior to the new sunset, Jan. 5, 2012. The MCUL & Affiliates were neutral on the version of Senate Bill 398 signed by Governor Rick Snyder but stated to lawmakers that we would work with the bill sponsor and committee members on ways to achieve a more efficient foreclosure process that permits institutions to re-market properties more readily and reduce the number of unoccupied homes.   
Most recently, at the end of the 2011 legislative session (prior to the January 2012 sunset), Gov. Rick Snyder signed House Bills 4542-4544 into law becoming Public Acts 301-303 of 2011. Championed by the MCUL & Affiliates, the laws revised Michigan’s “foreclosure by advertisement” process to include the following reforms:

· Clearer timelines as to which actions must occur at various points during the process for both lenders and borrowers, thereby allowing a lender to proceed immediately to foreclosure if a borrower is unresponsive to requests for certain documents. This takes the process to a more clear 30/60/90 day timeline. Borrowers will now have 30 days to contact their lender (or housing counselor) if they want to try to make a possible modification (under current law, they have 14 days). Now under the bill, within 60 days of the lender sending the notice, if the lender has not received the requested documents from the borrower in order to consider a modification, the lender can proceed to foreclosure. Previously, there was no timeframe in the law for borrowers to send those documents. 

· Holding borrowers responsible for damaging the property during the redemption period. Every notice of foreclosure by advertisement must now include language stating that if the property is sold at a foreclosure sale, the borrower will be held responsible to the person who buys the property or to the mortgage holder for damaging the property during the redemption period. 

· Reducing the redemption period for properties larger than three acres from 1 year to 6 months, if the property is not deemed to be for agricultural use. To qualify for the agricultural-use exemption, borrowers will be required to provide an IRS schedule F from their prior year tax return. This will now align the redemption periods for any residential property, regardless of size, to the 6-month period. 

· Extending the sunset to Dec. 31, 2012. The bill as introduced originally proposed a July 2015 sunset. Lawmakers recognized they would like to continue to look into helping credit unions and community banks in this process, since these lenders engage their borrowers earlier on and therefore supported extending the sunset only until December of 2012 in order to ensure that those conversations will continue to take place in the upcoming year.

The MCUL & Affiliates also advocated in support of House Bill 5176 which would shorten the redemption period for loans held in portfolio by 90 days to help offset the 90 day delay that takes place on the front end of the process. State Rep. Rick Olson (R-Saline) introduced this bill as a mechanism to help small lenders like community banks and credit unions offset the additional 90 days that are provided for on the front end of the process.  Since credit unions already engage their borrowers early on when a default occurs, we have argued to lawmakers that many of these financial institutions have been negatively impacted by the current 90 day delay, as it does truly add additional time to an already lengthy process.  
While portfolio loans only make up about 20% of the loans industry wide, approximately 75-80% of all mortgage loans are held on the books of Michigan credit unions. Credit unions already have significant motivation to work with borrowers to do loan modifications wherever possible. Therefore, it has been proposed that since these community lenders who continue to take the risk by holding mortgage loans on their books will have a vested interest in seeing modifications occur whenever possible, in the event that foreclosure cannot be avoided, the redemption period for these loans would be shortened by 90 days on the back end to make up for the additional 90 days that were added on the front end with the delay.  
Given the new Dec. 31, 2012 sunset, the MCUL & Affiliates will continue to work with lawmakers to find reforms to support credit unions.
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