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ISSUE BRIEF: TRANSFER FEES
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SUMMARY

The U.S. has seen a dramatic increase in foreclosures and a significant decline in the value of homes and home sales since the housing market collapse in late 2007. In turn, the collapse has had a direct impact on home builders and developers. In order to gain profits in the depressed housing market, developers and builders have begun adding “transfer fees” (also called “private transfer fee”, “capital recovery fees” or “resale fee”) into sales agreements of newly built homes in subdivisions. 
The transfer fee runs with the deed, so every time the home switches hands, the seller must pay a fee to the developer. The standard fee is 1 percent of the total sale price over the course of 99 years. So when somebody sells a home they would have to pay the original developer a 1 percent fee. If the home sold again three years later, the second seller would have to pay a 1 percent fee to the developer, and so on. Even if a home declines in value, the seller still must pay the 1 percent fee. For example, if a person sells a home for $100,000, they would have to pay the original developer $1,000. If the home sold again three years later for $500,000 the second seller would have to pay $5,000 to the developer. Every time the property changes hands the developer can collect 1 percent on the sales price from the seller. Freehold Licensing, Ltd., a privately held company that acts as a licensor in transfer fee transactions, claims that as of 2009, it had recorded transfer fee covenants imposing transfer fee obligations for 99 years on land in 45 states with an estimated total improved value of $488 billion.
To stop the addition of these fees in Michigan, Reps. Paul Opsommer (R-Dewitt) and Bill Rendon (R-Lake City) introduced House Bill 4227 and 4228 respectively. Together these bills would prohibit a developer from imposing a transfer fee on the seller or transferor of a parcel of residential and nonresidential real property. Transfer fees are defined in this bill as “a fee or charge payable upon the subsequent sale, gift, conveyance, assignment, inheritance, or other transfer of an ownership interest in residential and nonresidential real property located in this state, or payable for the right to make or accept such a transfer, regardless of whether the fee or charge is a fixed amount or is determined as a percentage of the value of the property, the purchase price, or other consideration given for the transfer.” The bills also exclude numerous categories of private transfer fees from the definition of the term and allow a person who was aggrieved by the imposition of a transfer fee to bring an action to clear the title and void the transfer fee as well as for other equitable relief.
Six states have enacted legislation addressing transfer fees and five states (FL, KS, OR, MO, TX) have banned the use of transfer fees as investment vehicles. The sixth state, California, has imposed additional disclosure requirements on transfer fees. Other states have legislation pending.
EFFECT ON CREDIT UNIONS

Transfer fees have the potential to slow down the recovery of the housing market by keeping people from buying/selling homes due to the additional 1 percent fee the seller would have to pay to the developer. Higher costs to sell a home could lead to less people buying in the first place which could reduce the need for mortgage loans and small improvement loans. This could also result in properties staying on credit union books longer.

MCUL & AFFILIATES POSITION

Initial feedback shows that transfer fees could be seen as anti-growth and providing nothing of value to future owners. Though these fees may let developers spread out the cost of building the roads, utilities, and other infrastructure across all homeowners in a subdivision resulting in a lower initial price to the first buyer, it would cause higher costs for each seller/buyer thereafter for 99 years. Some initial concerns the MCUL has with transfer fees are:
· Transfer fees constitute an unreasonable restraint on the transferability of real property and could hurt real estate values in the future if buyers are reluctant to purchase properties that have a 1 percent fee attached.
· Even if the home declines in value, the seller still must pay the 1 percent fee.
· The home often has little time to appreciate enough to offset the fee.
· Transfer fees are a private investment vehicle without any valid development purpose that are designed to benefit only the developer who imposes them.
· Buyers may not be aware of the fee until closing – or worse, when they try to sell the home years later and the fee shows up in the title search. If the seller won’t pay the fees a lien may be put on the property.
· Promoters of transfer fees are working to develop transfer fees into securitized financial instruments by bundling thousands of these fee obligations into “pools” and then selling shares in these pools to investors. Similar to what has transpired in the residential mortgage market over the past few years, this securitization process would make it very difficult or impossible for an individual property owner to identify, negotiate, or deal effectively with those who own or control interests in the transfer fee affecting the owner’s property. Such a scenario will only compound and exacerbate the problems with transfer fees. 
Other Organization’s Positions:

· Michigan Association of Realtors supports banning transfer fees

· Michigan Land Title Association support banning transfer fees

· Michigan Bankers Association supports banning transfer fees

· Michigan Association of Home Builders supports banning transfer fees

· The American Land Title Association (ALTA) has taken a position against allowing transfer fees concluding that they constitute an unreasonable restraint on the transferability of real property.

The MCUL supports these bills.
STATUS 

House Bill 4227 and 4228 were recently signed into law becoming Public Act 34 and 35 of 2011. 
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