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MICHIGAN CREDIT UNION LEAGUE & AFFILIATES






February 14, 2011

The Honorable Debbie Stabenow
United States Senate
133 Hart Office Building
Washington, DC 20510
Dear Senator Stabenow:

I am sending this letter in response to the Federal Reserve’s proposed rule on debit card interchange.  First and foremost I am asking for your help in stopping or delaying the implementation of the proposed rule in order for Congress to have adequate time to study the impact on credit unions and banks and to fix the statutory language.  Second, I also am strongly encouraging you to help credit unions by taking the lead on this issue and sponsoring legislation to repeal the provision in the Dodd-Frank Act dealing with debit card interchange.  

  

We are asking for a delay in the implementation of the rule because we remain concerned that the Federal Reserve’s proposal is unworkable as it does not provide small issuers with those adequate protections, as Congress intended when they were carved out in the Dodd-Frank Act.  Members of the US House Financial Institutions and Consumer Credit Subcommittee are holding a hearing on February 17th on this issue and we have already been in communication with those from Michigan about our concerns.  As you are aware, in section 1075 of that Act, Congress carved out credit unions and banks under $10 billion from the debit interchange regulation.  Nevertheless, this carve-out has created several problems.  For one thing, the Fed has not taken into consideration that the cost to smaller institutions to provide debit card services is greater than for larger institutions.  And in addition, the Fed proposal does not include any provision designed to enforce the carve-out for small issuers. 
  
Although Visa has recently announced they will operate a two-tier interchange system, which is a good first step, credit unions will need additional protections in the law in order to solve the credit unions’ problem of guaranteeing that the interchange rate will not be reduced for small issuers going forward.  This is why we argue that Visa’s proposal is not workable because the Fed’s proposed rule includes no enforcement authority for the two tier system.   And in the end, market forces will almost certainly put downward pressure on interchange rates for small issuers in the absence of enforcement of the carve-out by the Federal Reserve.  Therefore, since there is no guarantee that the carve-out will work, we need to delay implementation of the rule.  In Michigan, the State House of Representatives and State Senate are adopting resolutions urging Congress to stop or delay the implementation of the debit card interchange rule so that statutory changes can be made to ensure institutions with less than $10 billion in assets are exempted without consequence in order to ensure Section 1075 does not result in increased fees on consumers at exempted institutions.  We hope that you and your colleagues heed this call.  I am enclosing a copy of the resolution adopted by the House of Representatives for your review.  
While we understand that there is a move by some in the US House of Representatives to repeal the Dodd-Frank Act altogether that is not something we are advocating for at this point.  We know there were some necessary items in the legislation such as providing for greater protection of consumers of financial products that were provided by previously unregulated entities.  In fact, without the interchange provision, our credit unions felt the bill struck a careful balance in protecting consumers while providing meaningful financial reform.  We do however, support a repeal of the section relating to debit card interchange and we hope we can count on you to lead this charge.  
Including the interchange provision in the Act was unnecessary, as we have indicated before, and it only will result in negative consequences for the consumer.  By way of background, each time an individual uses their debit or credit card, a merchant not only is paid immediately, but is also guaranteed payment, and the credit union that issues that card receives interchange through the card payment system.  This interchange reflects a merchant's fair share of the costs of this convenient and beneficial payment system.  At credit unions, interchange supports everything from re-issuing cards compromised by merchant data breaches to providing a call center to contact if a card is lost or stolen. Since the interchange income will be reduced through the Fed’s proposal, in order to pay for these data breaches and other costs associated with operating the payment network, inevitably those costs will need to be passed down to the credit union member as a result.  And while much of the interchange fee is used to operate the payment network as noted, the sheer fact is that in Michigan, because of the provision to limit interchange this will result in a loss of $72.5 million of income for our credit unions, and will be a total of a $1.7 billion hit for all credit unions nationally.  There have been recent reports that alone Wells Fargo stands to lose about $1 billion in income from the provision.   

We have long argued about the unintended consequences of government regulating the interchange network and how this would negatively impact the consumers.  We are starting to see some of these come to fruition as announcements have been made by Bank of America that they will charge clients new monthly fees for several types of accounts and monthly fees if accounts do not meet a minimum balance.  Chase Bank has let checking account holders know that they could too face a $10 monthly fee for a failure to keep a minimum balance.  Credit unions, because of their restrictive capital structure, will also likely be forced to pass along these losses to their members or abandon debit card programs.  So as you can see, the early reports by some during the consideration of the Dodd-Frank legislation that the interchange amendment was a move to help lower costs for consumers is actually not a consumer protection oriented concept at all.             

Thank you for the opportunity to comment on our concerns with this proposed rule.  Again, while we are asking for an immediate delay in the implementation of the proposed rule, I would like to hear from you on whether or not you would support sponsoring legislation to repeal the debit card interchange provision from the Dodd-Frank Act.  I will be in DC the first week of March for the Credit Union National Association’s (CUNA) Government Affairs Conference along with many of your constituents from Michigan.  We hope you are able to meet with us in person during that time to discuss this issue further.  If you have any questions or concerns please feel free to contact me or MCUL & Affiliates Vice President of Government and Public Affairs, Marcia Hune, at 800-262-6285, extension 465 or Marcia.Hune@mcul.org.

Sincerely,
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David Adams

Chief Executive Officer
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