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STATE LEGISLATIVE BRIEFING
(Last Update October 12, 2011)

90-Day Pre-Foreclosure Workout Period

The Michigan Legislature passed the “Home Foreclosure Prevention Act” in 2009 to develop a 90-day pre-foreclosure prevention workout program for borrowers to sit down with their lenders and discuss alternatives to home foreclosure. The Michigan Credit Union League (MCUL) & Affiliates supported the act in 2009 because of the rise in foreclosures and because it had a two-year expiration date. Also, most credit unions already work with troubled borrowers to keep them in their homes and avoid foreclosures. 
This term, SB 398 was introduced by Sen. Mike Green (R-Mayville) and was recently signed into law becoming PA 72 of 2011. Under the original language, the 90-day foreclosure workout period would have been extended for two years, but the bill that became law only extended it for six months. This would allow the current 90-day workout period to continue for an additional shortened period of time while lawmakers consider seeking proactive changes to the foreclosure process prior to the end of the year. The new sunset is now January 5, 2012.
Given that credit unions and many community-based lenders already communicate with struggling borrowers long before the foreclosure process begins, the MCUL & Affiliates remains concerned with legislation that further lengthens the current foreclosure process. Therefore, if a modification cannot be reached within the 90-day pre-foreclosure workout period, then we urge lawmakers to remove 90 days from the redemption period, in the event the 90-day delay continues in state law beyond the current sunset. This would provide much-needed cost relief for lenders, help lenders more efficiently carry out necessary foreclosures and loosen up capital so credit unions can continue to serve their members. If 90 days cannot be removed on the backend and 90 days on the frontend continues, then we would recommend recognizing financial institutions that already actively communicate with struggling borrowers by identifying criteria to exempt them from the 90-day pre-foreclosure workout period. Practices such as contacting the borrower a certain amount of times before the 90 days begins or if they comply with the new federal Fannie/Freddie pre-foreclosure requirements scheduled to go into effect this month. We would also recommend allowing a lender to immediately foreclose if a borrower fails to provide required documents within the required timeframe, shorten the one year redemption period for non-agricultural use homesteads over three acres to six months and include property destruction protections, such as making damage to property during the foreclosure process a felony. We would oppose merely extending the 90-day workout period without any reforms and would rather allow the sunset to expire.

Workgroups have recently taken place to address concerns and recommendations for the foreclosure process in Michigan. Legislation is expected to be introduced within the month.

Small Claims Court Threshold

The $3,000 threshold for filing in small claims court has not risen in over a decade and increasing it would provide businesses with a less expensive alternative to pursing claims in the civil division of district court. The average unsecured extension of consumer credit is currently above $5,000, the national average for filing in small claims court is just over $6,000, and this year California and Oregon both passed legislation that raises their small claims jurisdictional limit to $10,000. Additionally, legislation has been introduced in the states of Minnesota, North Carolina, and Wisconsin to raise the threshold to $10,000 or more. 
Credit unions often find themselves forced to use the legal system to recover debts owed to them. These debts may be loans, but they also might be overdrawn savings or fraud. Then credit unions are faced with the dilemma of whether they should take a debt to small claims court even though the debt is above the low $3,000 small claims limit. Credit unions often forfeit the amount over $3,000 because it would quickly be eaten up by legal fees. 

SB 269 was introduced by Sen. Tonya Schuitmaker (R-Lawton) to raise the threshold for filing in small claims court from $3,000 to $10,000, but after much testimony in committee, the bill was reported out with an $8,000 threshold. Though we prefer a higher $10,000 threshold given that nine other states have limits of $10,000 or more, in the spirit of compromise, $8,000 is workable. If this cap were raised, many more people could benefit from the speed, efficiency, and lower costs inherent with the small claims process. District courts could then concentrate on the complex civil matters, potentially realizing greater efficiency in the process. The person or business being sued has the right to ask that the case be heard in a higher court where both parties have the right to be represented by an attorney, so the individual’s right to representation is not taken away. 

As of October 11th, the bill has advanced to Third Reading in the Senate. We strongly urge lawmakers to support legislation to raise the small claims court threshold.
Financial Elder Exploitation

Similar to legislation from last term, the Senate unveiled their elder abuse package that includes SB 460 and 463 that would impact credit unions. Introduced by Sen. Coleman Young (D-Detroit), SB 460 would create a new disclosure and signature requirement for every multiple-party account holder when opening a joint account at a credit union. Similar bills were introduced that would impact banks, savings banks and savings and loan associations. Sen. Young also introduced SB 463 that would require training of employees that handle financial services at financial institutions to identify financial exploitation of incapacitated or vulnerable adults. It would also provide civil immunity for good faith reporting. 

Given that many of our suggested changes were included in the substitute versions of these bills, the MCUL & Affiliates remains concerned only with SB 460, because the bill that would impact banks needs 2/3 vote to pass while the bill that impacts credit unions needs a majority of votes (per the MI Constitution), making it easier for the credit union bill to become law. This could cause disparity amongst banks and credit unions. If credit unions had the disclosure requirement and banks did not, members might move accounts to banks when opening joint accounts and the account opening process could take longer holding up services to other members.

Financial exploitation and elder abuse issues remain a growing concern in our society as the population ages and the MCUL & Affiliates recognizes this hardship. However, we urge lawmakers to strike a balance between the needs of consumers and lenders. These bills have been referred to the Senate Families, Seniors & Human Services Committee. 

Annual PAC Signature Requirement
The Michigan Campaign Finance Act allows an individual to make a PAC donation on an automatic basis through a payroll deduction plan. However, the individual who is contributing to the fund must affirmatively consent in writing to the contribution at least once every calendar year. The annual affirmative consent requirement is inefficient, costly, and time consuming. It creates additional and unnecessary barriers for citizens who wish to become politically involved. Donations to PACs that specialize in low dollar fundraising have been negatively impacted, including MCULAF (state PAC) because of this provision, especially programs such as Deduct-a-buck since credit unions must annually seek out their employees to have them sign the consent form.  

The MCUL & Affiliates will continue to actively advocate for the elimination of the annual signature requirement for PAC checkoff for payroll deductions. Therefore, once an individual has opted-in to making a contribution, the contributor will not have to re-declare their support on an annual basis. A donor will always have the option to cancel any unwanted contributions. 
We urge members of the Michigan Legislature to support legislation to remove the burdensome annual signature requirement for PAC payroll contributions. 
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